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Federal Court Holds No Private Right of Action Exists Under the “Church 
Amendment” 
 
By Craig A. Conway, J.D., LL.M. (Health Law) 
caconway@central.uh.edu  
 
Last week, a federal district court in New York held that no private right of action exists 
under the so-called “Church Amendment”1 and dismissed a nurse’s claims that she was 
allegedly forced to participate in an abortion procedure against her known religious 
objections.2 
 
Background 
 
Catherina Lorena Cenzon-Decarlo was employed by Mount Sinai Hospital as an 
operating room nurse and, in addition to her full-time work week, had opportunities to be 
assigned “on-call” work shifts for additional compensation.3  During an on-call shift in 
May 2009, Ms. Cenzon-Decarlo alleged she was required to assist in an abortion 
procedure even though employees with the hospital were aware of her religious objection 
to the procedure.  When hired, Ms. Cenzon-Decarlo completed a form given to her by the 
hospital to register her religious objection to participating in abortions.  Afterwards, she 
complained to her supervisors and filed a grievance under the union’s collective 
bargaining agreement.  Ms. Cenzon-Decarlo alleged that as a result she was only 
assigned one on-call shift for the month of August.  Additionally, she alleged that her 
manager informed her she would no longer receive any on-call shifts unless she signed a 
statement agreeing to participate in abortion procedures designated as emergencies by the 
hospital.  She refused.  Thereafter, she filed suit against the hospital claiming its actions 
constituted discrimination under the Church Amendment, 42 U.S.C. § 300a-7(c), and 
sought a declaratory judgment that the hospital did, in fact, violate the federal statute and  
seeking a permanent injunction prohibiting Mount Sinai from keeping any federal 
funding it had received under the law to date, prohibiting the hospital from receiving any 
future federal funding, and restoring Ms. Cenzon-Decarlo’s access to on-call surgical 
team assignments. 
 
The Church Amendment 
 
In response to the Supreme Court’s January 1973 decision in Roe v. Wade4 and other 
pending federal cases, Congress passed the Church Amendment to the Health Programs 
Extension Act, currently found in 42 U.S.C. § 300a-7.  Specifically, the amendment 
provides that a hospital that receives federal funding is not a state actor and that courts 
                                                 
1 42 U.S.C. § 300a-7(c) (West 2009).  Named after Sen. Frank Church. 
2 Cenzon-Decarlo v. Mt. Sinai Hosp., 2010 WL 169485 (E.D.N.Y. Jan. 15, 2010); Am. Health Lawyers 
Ass’n, U.S. Court in N.Y. Dismisses “Church Amendment” Claims By Nurse Allegedly Forced to 
Participate in Abortion Procedure Against Religious Objections, 3:3 HEALTH LAWYERS WEEKLY (Jan. 22, 
2010). 
3 Cenzon-Decarlo v. Mt. Sinai Hosp., 2010 WL 169485, at *1. 
4 410 U.S. 113 (1973) (holding that the decision whether to abort or bear a pregnancy is protected by the 
constitutional right to privacy). 



 2

may not order an entity that receives federal funding to “make its facilities available for 
the performance of any sterilization procedure or abortion if the performance of such 
procedure or abortion in such facilities is prohibited by the entity on the basis of religious 
beliefs or moral convictions.”5  Additionally, the law forbids discrimination against those 
individuals who do and do not participate in sterilization procedures and abortions.  It 
states that “[n]o entity which receives a grant, contract, loan, or loan guarantee under the 
Public Health Service Act,… the Community Mental Health Centers Act, …or the 
Developmental Disabilities Services and Facilities Construction Act…after June 18, 
1973,” and “[n]o entity which receives after July 12, 1974, a grant or contract for 
biomedical or behavioral research under any program administered by the Secretary of 
Health and Human Services” may:  
 

(A)  discriminate in the employment, promotion, or termination of 
employment of any physician or other health care personnel, or  

 
(B)  discriminate in the extension of staff or other privileges to any 

physician or other health care personnel, because he performed or 
assisted in the performance of a lawful sterilization procedure or 
abortion, because he refused to perform or assist in the 
performance of such a procedure or abortion on the grounds that 
his performance or assistance in the performance of the procedure 
or abortion would be contrary to his religious beliefs or moral 
convictions, or because of his religious beliefs or moral 
convictions respecting sterilization procedures or abortions.6  

 
Although both the plaintiff and defendant agreed the federal statute contained no express 
private right of action, attorneys for Ms. Cenzon-Decarlo asserted that an implied right 
existed. 
 
Cenzon-Decarlo v. Mount Sinai Hospital 
 
In its opinion, the federal district court examined whether the Church Amendment 
provided for an implied private right of action.  In Cort v. Ash, the United States Supreme 
Court set forth factors for a court to consider in determining whether such an implied 
right of action exists under any federal statute: 
 

1. whether plaintiff is one of the class members intended to benefit from the 
statute; 

2. whether there is any indication, explicit or implicit, of legislative intent to 
create or deny a right of action; 

3. whether a right of action is “consistent with the underlying purposes of the 
legislative scheme”; and 

                                                 
5 42 U.S.C. § 300a-7(b) (West 2009); see also LESLIE C. GRIFFIN, LAW AND RELIGION: CASES AND 
MATERIALS 115 (1st ed. 2007). 
6 42 U.S.C. § 300a-7(c) (West 2009). 
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4. whether “the cause of action is one traditionally relegated to state law, in an 
area basically the concern of the States.”7 

 
In subsequent cases, however, the Supreme Court went further to note that each of the 
factors is not equal in weight.  In Touche Ross & Co. v. Redington, the Court said “the 
central inquiry” was whether Congress intended for there to be a private right of action.8  
Thus, courts were to focus more on congressional intent and legislative history. 
 
In arguing her case, attorneys for Ms. Cenzon-Decarlo relied heavily on Gonzaga 
University v. Doe,9 which, they believed, implicitly supports finding the existence of a 
private remedy in the Church Amendment.  In Gonzaga, the Court considered whether a 
student could sue under 42 U.S.C. §1983 to enforce provisions of the Family Educational 
Rights and Privacy Act of 1974 (FERPA).10  There, the Court held: 
 

[t]he question whether Congress…intended to create a private right of 
action [is] definitively answered in the negative where a statute by its 
terms grants no private rights to any identifiable class…11  [Moreover, 
even if a statute creates a private right, a private remedy cannot 
necessarily be implied.  The private remedy inquiry centers on 
congressional intent; thus,] a plaintiff suing under an implied right of 
action must still show that the statute manifests an intent to create not just 
a private right but also a private remedy…12 

  
Attorneys for Ms. Cenzon-Decarlo argued that, in determining whether Congress 
intended to create a FERPA private right in Gonzaga, the Court analyzed the text and 
structure of the statute – examining whether the statute included rights-creating language, 
whether it focused on the aggregate or individual, and whether it provided for an 
enforcement mechanism.13  In Gonzaga, the attorneys argued, the Court examined the 
FERPA statute and concluded that its provisions did not confer any privately enforceable 
right. 
 
By contrast, the attorneys argued, the Church Amendment’s text and structure differ from 
FERPA and thus a private right exists.  The district court found the argument 
unpersuasive.  Like FERPA, the court noted, “the Church Amendment lacks the classic 
individual rights-creating language of Title VI and Title IX,” i.e., “no person shall…be 
subjected to discrimination,” under which implied private rights of action have been 

                                                 
7 Cenzon-Decarlo v. Mt. Sinai Hosp., 2010 WL 169485, at *2 (citing Cort v. Ash, 422 U.S. 66, S.Ct. 2080 
(1975)). 
8 Id. (citing Touche Ross & Co. v. Redington, 422 U.S. 560, 99 S.Ct. 2479 (1979)). 
9 536 U.S. 273, 122 S.Ct. 2268 (2002). 
10 FERPA prohibits federal funding of educational institutions that allow the unauthorized release of 
education records. 
11 Id. at 283-84 (quoting Touche Ross, 442 U.S. at 576)). 
12 Cenzon-Decarlo v. Mt. Sinai Hosp., 2010 WL 169485, at *3 (citing Gonzaga, 536 U.S. at 284)).  
13 Cenzon-Decarlo v. Mt. Sinai Hosp., 2010 WL 169485, at *3 (citing Gonzaga, 536 U.S. at 287-90)). 
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found.14  Furthermore, the court noted, when finding a private right of action under Title 
IX, the Supreme Court recognized that: 
 

[t]here would be far less reason to infer a private remedy in favor of 
individual persons if Congress, instead of drafting Title IX with an 
unmistakable focus on the benefited class, had written it simply as a ban 
on discriminatory conduct by recipients of federal funds or as a 
prohibition against the disbursement of public funds to educational 
institutions engaged in discriminatory practices.15 

 
In dismissing Ms. Cenzon-Decarlo’s claims, the court held that “although the Church 
Amendment is not directed to the funding agency, it speaks to the funded entity rather 
than to any benefited class and, therefore lacks the focus on individuals that would 
indicate the necessary congressional intent that a private rights of action be implied.”16 
 
Conclusion 
 
It is unclear why attorneys for Ms. Cenzon-Decarlo chose to rely solely on seeking a 
judgment under the Church Amendment and not plead violations of other federal or state 
law.  Any examination of relevant case law would have revealed that other jurisdictions 
have held that no private right of action exists under the Church Amendment.17 
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14 Id. at *4. 
15 Id. at *4 (citing Cannon v. Univ. of Chicago, 441 U.S. 677, 690-93, 99 S.Ct. 1946 (1979)). 
16 Id. 
17 See Nead v. Bd. of Trustees of Eastern Ill. Univ., 2006 WL 1582454 (C.D.Ill.) (“The statute does not 
create an express private right of action and a strong presumption exists against creation of an implied right 
of action” citing Endsley v. City of Chicago, 230 F.3d 276, 281 (7th Cir. 2000)).   


